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Fax: +61 3 9527 2297
Email: info@gsca.com.au
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Payment was assessable as
“deferred compensation”

Tax debt release applications
refused

The High Court has unanimously dismissed a
taxpayer’s appeal and held that payments of
US$160 million made to him pursuant to an incentive
“profit participation plan” after termination of his
employment was income according to ordinary
concepts. In particular, the Court found that the
payments were “deferred compensation” for the
services the taxpayer performed in his employment. At
the same time, the Court dismissed the taxpayer’s
claim that the amount was assessable as a capital
gain on the basis that it did not represent the proceeds
for the future right to receive a proportion of company
profits he was entitled to.

The Administrative Appeals Tribunal (AAT) has
recently refused the applications of two individuals who
sought to be released from their tax debts under the
tax law.

ATO data-matching programs
continue
The ATO has advised that it will continue with the
following data-matching programs.

Share transactions
Data about share transactions will be acquired for the
period 20 September 1985 to 30 June 2018 from
various sources, including stock transfer companies.
The ATO will collect full names and addresses,
purchase and sale details, and other information. The
program aims to ensure that taxpayers are correctly
meeting their tax obligations in relation to share
transactions. It is estimated that records relating to
3.3 million individuals will be matched.

Credit and debit cards
Data about credit and debit card transactions will be
acquired for the 2015–2016 and 2016–2017 financial
years from various financial institutions. The ATO will
collect details (such as name, address and contact
information) of merchants with a credit and debit card
merchant facility and the amount and quantity of the
transactions processed. The program seeks to identify
businesses that may not be meeting their tax
obligations. It is estimated that around 950,000 records
will be obtained, including 90,000 matched to
individuals.

Case 1
An individual suffering from Parkinson’s disease had
received income protection policy payments and
sought to be relieved from the related tax debts, which
totalled $130,416. He said he was unable to dispose of
his home or an investment property to pay the debts,
as there were mortgages over the properties in favour
of his wife. The individual also argued that selling the
properties would compound his illness and make it
more difficult to meet his living needs. Although the
AAT accepted that serious illness was a consideration,
after reviewing the circumstances it held that the
taxpayer would not suffer serious hardship if he was
required to pay his tax liability. The AAT said the
taxpayer did not make proper provisions to meet his
tax liabilities and preferred to pay his other debts.
Accordingly, relief was not granted.

Case 2
A Sunshine Coast real estate agent sought to be
relieved from his tax debts, which totalled $437,681 as
at 11 August 2016. He argued he had an outstanding
compliance history and that his circumstances were
the result of a catastrophic financial event in 2005,
among other things. The Commissioner pointed to the
taxpayer’s “unusually high level of discretionary
spending, including on holidays, dining out and
entertainment, which could be reduced”. The AAT said
the taxpayer had a “poor compliance history” and
agreed with the Commissioner’s description of his
discretionary spending. The AAT was of the view that
the taxpayer “simply gave priority to other matters and
ignored his tax obligations”. The AAT accordingly
refused the application for relief.

Online selling
Data will be acquired relating to registrants who sold
goods and services to an annual value of $12,000 or
more during the 2015–2016, 2016–2017 and 2017–
2018 financial years. The ATO said data will be sought
from eBay Australia and New Zealand Pty Ltd. The
data will be used to identify those apparently operating
a business but failing to meet their registration and/or
lodgment obligations. It is estimated that between
20,000 and 30,000 records will be obtained.
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